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STATEMENT OF QUESTIONS PRESENTED 
I 
Whether, in a trtal for first degree murder, felony murder, 
and housebreaking, the presiding Judge erred in permitting a witness 
to testify, when his testimony was objected to on the grounds that it 
(a) was purely "fruit of the potson tree", derived 
entirely from police activity conceded by the prosecution to de unlawful, 


and completely lacking any trace of "attenuating circumstances” or of 


the operation of human. personality and free will; and was further 


objected to because 
(b) the address of this witness had been incorrectly given in 
the mandatcry "capital list’, although the prosecution did, in fact at 


all times know his correct address. 
II 


Whether the presiding Judge erred in denying a timely motion for 
a judgment of acquittal, when the sole evidence against the appellant 
was the totally uncorroborated testimony of this same witness; this 
witness, although he was not charged with anything, being a self- 


confessed accomplice, and a principal in the crime of murder. 


IIt 
Whether the Court erred in denying motions for a severance of 


defendants for trial purposes. 
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JURISDICTION/L STATEMENT 


This ts an appeal froma final order of the United States District 


Court for the District of Columbia. The jurisdiction of this Court is 


invoked under Section 2191, Title 28, United States Code. The judgment 
appealed from is a final judgment within the meaning of the aforesaid 

statutory provision. An appeal was duly noted and perfected within the 
time limitations provided by the applicable statutes and Rules of this 


Court. 


STATEMENT CP THE CAS? 


Appellant Jones, together with Rhozter Brow and John D. Irby, 
was indicted in a three count indictment charging felony murder, murder 
tn the first degree, and housebreaking. 

Prior to the impanelling of the jury, vartous pre-trial motions 
were renewed and argued as to each defendant, including motions to eeve /* 
the vartous defendants for purposes of trial. The grounds were the neci 
of the defendants for each others testimony, and that a joining of Frow-. 
whose sole defense was insanity prejuciced the other two, who defended 
on the merits. These motions were deniei. 

almost immediately after opening statements, and tn the prescrc. 
of the jury, Brown had what appeared to be an epileptic setmre at the 
counsel table. The trial was recessed, and Brown recommitted to St. 


Elizabeths for further examination. Following testimony a few days 


SS ies 


leter that he was malingering, motions for a severance were again renewed, 
and dented. 

In summary, the prosecution alleged that early in the morning 
of October 2, 1964, the three defendants, together with one Willte Be. 
Whitmire, entered a home occupied by Lonnic "Shags" Page, tied up the 
daughter of his mistress, ransacked the house, and when Page returned 
shot him to death. 

Joyce Winley, the child in question, testifted that ‘she was 
awakened by the entry of fihree/men into her bedroom. She was bound, 
gagged, and, from time to time blindfolded, but was able to observe the 
men, and was sure there were three of them She did not tdentify Appe 
Jones, either then or later, but did testify that she recognized one of 
the men as "John", i.@. Floyd Willtams, the *friend? of an occastonal 
resident of the house. (Williams? coat was recovered from the premises; 
on October 3, he and another man, who was tn possession of an item belong- 

Se ‘ 
ing at the house were held for the action of the Grand Jury for this 
murder, after a hearing before J. Edward Beard, sitting as committing 


magistrate. They were later released.) 


4 neighbor, Mrs. .idderholt, testified that at approximately 


the relevant time she was awakened by a "commotion", and observed fnree—/ 
young men, dressed in dark suits running up the street. 

The "star" witness for the prosecution was the aforementioned 
Willie B. Whitmire. Before he entered the courtroom, his testimony wes 


objected to on the grounds that he was brought to the attention of the 


Ge 


prcsceution sclely through police cetivity which the prosecution conceded 
was in violation of Mallory requirements; and also on the grounds that 
the required "ccpital lists’? had incorrectly stated his address. 

4 hearing out of the presence of the jury was conducted during 
which the defendant Brown testified that he gave a false statement to the 
police, naming ivhitmire and others, toward the end of a 13 hour detention 
at headquarters, during which he was threatened and physically abused. 
ifter giving this statement, he had to show Whitmire?s house to the 
detectives, and then was taken home (his arrest followed some days after). 
The prosecution offered no rebuttal to this testimony. 

Whitmire himself was heard, cnd said, in pertinent part, that 
upon his return after he fled the city he was arrested by about six 
officers who told him he was charged with murder; he was taken to head- 
quarters, where he denied cny knowledge of the crimes at some point during 
the ensuing five or six hours he changed his story, confessed, and agfeed 
to testify for the prosecution, and wes relecsed. All this occurred on 
October 22. .in arrest werrant for Whitmire on the charge of murder 
tssued on October 21, and cancelled on October 23 was offered in evidence. 
The grounds for tssuing the warrant were the statement of Brow, ad a 
statement of Irby, which the prosccution conceded was also obtained 
unlowfully. The objections of the defense were overruled, and Whitmire 
was permitted to testify. 

Briefly, his testimony was that he and the three defendants had 


planned on the night of October 1 to commit the crimes that they drove 


there, in his ctr, ecrly the morning of October 2; the others were armed, 


ae, 


but he wrs not; he beecme terrified when the shooting began, cond fled, 
with the others following after. He asked to join in the enterprise 
beczuse he needed the money, his frmily having been "set in the street". 
He was < convicted felons no one promised him cnything; he was not 
advised that the coronor?s jury hed nomed him csanong those reponstbl e 
for themurder; he h:d never tclked to the prosecutor. 

Vartous other evidence wis introduced, the only signifiemnt 


item being that «lthough the house wis thoroughly fingerprinted the prints 


eee 


of none of the defendants, or of Whitmire, or of the two men originally 
_————— ee 


charged were identified. 

The prosecution rested. On beholf of Appe Jones, the motion 
to sever wos rengweds the motion to suppress Whitmire?’s testimony ( at 
this stage it wes, cf course c motion to strike) wis re-crgued; ond a 
motion for x judgment of cequittd, bused primarily on the ground thot the 
utterly unccrroborcted testimony of Whitmire did not worrent the sub- 
misston of the erwse to the jury, wos made. All motions were denied 

Following «ltbi testimony for Irby, cnd psychixtrie testimony 
on behalf of Brown, .ipp. Jones offered c maumber of alibi witnesses to 
aecount for his wherecbouts ct the various critical times mentioned by 
Whitmire. 

ut the close of “11 the evidence, cll ~ppropricte motions were 
again renewed «nd denied. Following the Court?’s charge to the jury, wW1 
three defendents were found guilty of felony murder; the prosecutor dis- 


missed the charge of first degree murder; after Surther instructions (ane 


prcseeuticn sclely through police activity which the prosecution conceded 
was in violation of Mallory requirements; and also on the grounds that 
the required *ccpitol lists” had incorrectly stated his address. 

4 hearing out of the presence of the jury was conducted during 
which the defendant Broun testified that he gave a false statement to the 
police, naming Whitmire and others, toward the end of a 13 hour detention 
at headquarters, during which he was threatened and physically abused. 


ifter giving this statement, he had to show Whitmire’s house to the 


detectives, and then was taken home (his arrest followed some days after). 


The prosecution offered no rebuttal to this testimony. 

Whitmire himself was heard, cnd said, tn pertinent part, that 
upon his return after he fled the city he was arrested by about six 
officers who told him he was charged with murder; he was taken to hecd- 
quarters, where he denied cny knowledge of the crime; at some point during 
the ensuing five or six hours he changed his story, confessed, and agjeed 
to testify for the prosecution, and was relecsed. All this occurred on 
October 22, .in arrest warrant for Whitmire on the charge of murder 
tssued on October 21, and cancelled on October 23 was offered in evidence. 
The grounds for tssuing the warrant were the statement of Brown, and a 
statement of Irby, which the prosccution conceded was 21so obtained 
unlowfully. The ebjections of the defense were overruled, and Whitmire 
was permitted to testify. 

Briefly, his testimony was that he and the turece defendants had 
planned on the night of October 1 to commit the crimes that they drove 


there, in his cor, ecrly the morning of October 2; the others were irmed, 
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but he wis nots he becrme terrified when the shooting begen, cnd fled, 
with the others following after. He csked to join in the enverprisc 
beczuse he needed the money, his frmily having been *set in the street". 
He was = convicted felon; no one promised him cnythings he was not 
advised thet the coronor?’s jury hod nomed him asanong those reponstble 
Sor themurder; he h:d never tclked to the prosecutor. 


Varicus other evicence wis introduced, the only signifiemnt 


ttem being that «lthough the house wis thoroughly fingerprinted the prints 
—___——> 


of none of the defendcnts, or of Whitmire, or of the two men originally 
Se = 


charged were 1 tdentt fied. 

The prosecution rested. On behalf of Appe Jones, the motion 
to sever was renewed; the motion to suppress Whitmire?s testimony (ct 
this stage it wos, cf course c motion to strike) ws re-orgued; ond a 
motion for 2 judgment of cequitt-1, bused primarily on the ground that the 
utterly unccrroborcted testimony of Whitmire did not warrant the sub- 
misston of the erse to the jury, wos made. All motions were denied. 

Following «libi testimony for Irby, cnd psychintric testimony 
on behalf of Brown, .ipp. Jones offered a number of clibi witnesses to 
aecount for his wherecbouts ct the various critical times mentioned by 
Whi tri re. 

at the close of Il the evidence, cll cppropricte motions were 
cagein renewed and denied. Following the Court’s charge to the jury, 211 
three defendants were found guilty of felony murder; the prosecutor dis- 


missed the charge of first degree murder; after further instructions (ang 


~ motion for « mtietricl on the grounds that the jury had not understood 
the Court?s instructions ) they were also found guilty of housebrecking. 
The jury could not agree ~s to the punishment, and sentences of life 


imprisonment were imposed by the Court after a pre-sentence tnvestigatione 
STATUTES, TREATIES AND RULES 


Title 22, District of Columbia Code, Section 2401: ‘Whoever, being 
of sound memory and ciseretion, kills cnother purposely, etther of 
deliberate ond premeditated mailce or by means of potson,' or in 
perpetrating, or attempting to perpetrate any offense punishable 

by imprisonment in the penitentiary, or without purpose so to do 
kills snother in perpetrating or in attempting to perpetrate ony 
arson, rape, mcyhem, robbery, or kidnapping, or in perpetrating 

or attempting to perpetrate any housebreaking while armed with 

or using < dangerous weapon, is guilty of murder in the first degree. 


Title 22, District of Columbia Code, Sectton 1801: “Whoever shell, 
etther tn the night or in the daytime, breck and enter, or enter 
without breaking, ony dwellinge..with intent to break and carry 
way any part thereof ar any fixture or other thing attached to 

or connected with the same, or to commit ony crimincl offense 
shall be imprisoned for not more than fifteen years. 


Title 18, Unitee States Code, Section 3432: "A person charged 
with trecson or other capital offense shall, at least three 
entire Ccys before commencement of trtal, be furnished with a 
copy of the indictment, and 1 list of the veniremen cnd of the 
witnesses to be introduced on the trial for proving the tndict- 
ment, stating the place of cbode of each venireman and wit tness.* 


Federcl Rules of Criminal Procedure, Rule 4(c) (4): "Return. 


The officer executing a warrant shall make return thereof to 
the commissioner or other officer before whom the defendant is 
brought pursucnt to Rule 5. .it the request of tke attorney 
Jor the government eny unexecuted warrant shall be returned to 
the commisstoner by whom it wes tssued and shall be eancelled 
by himeoe” 


Ibic, Rule 5(a): in officer making an crrest under 2 warrant 
tssuec upon @ complaint or any person making an arrest without 
@ worrent shall tcke the crrested person without unnecessary 

delay before the nearest availcble commissioner or before cny 
other nearby officer empowered to commit persons charged with 


mr OS: 


offenses against the Icws of the United States. When a person 
wpe otc wal" + sw~rent ts brought before = commissioner or 
other officer,:'« complaint shall be filed forthwith.” 


Ibid, fule 14: "If tt cppears that « defendant or the government 
ts prejudiced by 2 joinder of offenses or of defendants tn an 
indictment or informztion or by such joinder for tricl together, 
the court m2y order on election or separate tricls of counts, 
grant « severance of defendcnts or provide whatever other relief 
Justice requires,” 
STATEMENT OF POINTS 
re 
“ppellcnt ecntends that the testimony of the witness Whitmire 
was tnadmisse.ble, ang should not have been introduced after timely objec- 
tion wis meade becuse 
(2) Whitmire was c pure "fruit of the potron tree, His name 
was obtained, concededly, by totclly unlawful poltce detention cnd methcds 
There is nothing in the record to tndiccte that his testimony wos the 
ferment cf his consetence; or thet there were ony "attenuating circum- 
stances”? which would serve as sterilizing cgents to remove the original 
taint. Further, his testimony should hove been excluded beccuse 
(b) On each of four "enpitel lists” served on appellants, the 
cddress of Whitmire wes listed cs 1235 C Street, Nek. Jit the time of 
the serving of at least two of these lists, Whitmire did not live there, 
ond the prosecution knew he did not. 
II 
dippellant contends that the tricl Judge should have granted 
his motion for a judgment of acquittcl. The totclly uncorroborated 


testimony of Whitmire, c self-confessed convicted felon,murderer, cnd 


“lleged accomplice was not, appellcnt says, sufficient to warrant the 


coe Oy Rae 


submission of the case to the jury, since the quality of the testimony, 
considering its discrepencies, Whitmire’s motives and character, and 
other relevent factors, wos not great enough to justify c jury of 


reasonable men in convicting. 
III 


Appellant contends that the Court below erred in denying the 
motions for a severcnce among defendcnts for tricle This error was 
compounded when Def. Brown had a seizure in the presence of the jury 
at the beginning of the tricl, which was later described by prosecution 
doctors as *mclingering’?, thus increcsing the damage inevitably done by 


the admission of guilt almost implicit in a defense of insanity. 
SUMMARY OF ARGUMENT 


I 


(c) <Appellcnt contends that the testimony of the witness 
Whitmire was incdmisscble. His neme wis obtained by the unlcwful actions 
of the police tn coercing « statement from defendant Broun, and obtaining 
tllegally a statement from defendant Irby. Whitmire’s own statement was 
obtained as c result of unlawful anc fordidden police activtty, when he 
was held for questioning instecd of being "promptly presented”. There 


were, appellont says, no attenuating circumstances to make Whitmire’s 


testimony an act of his free will, nor to remove the taint of tllegality 


from it. The prosecution conceded thet the statements of Brown and Irby 


were unlawfully obtcined. 


(>) The testimony of Whitmire was tnadmissable because the 


prosecution put an incorrect address for him on the mandatory capttal 


list, clthough they did, in fact, have Whitmire’s correct cddcress. 


IT 

The appelicnt contencs that the court below erred tn denying his 
motion for = judgment of cequittcl, when the sole evicence against him 
was the completely uncorroborated testimony of his self-styked accomplice, 
Whitmire. This ts especially true since Whitmtre’s reliability was netther 
alleged nor shown; -nd since there are « number of variations within his 
oun recital of the events, cone between his recttcl cnd the testimony of 
other prosecution witnesses; cnd Decuuse he cleurly had the best possible 
motive for testifying as the prosecution wished - the murder charges 


against him were completely cropped. 


III 
The “ppellcnt contends thet the Court delow erred in Cenying his 
motton for severcnce, to mcke zvxilcble to him the testimony of his co- 
Cefendants, and to remove him from the handicap of attempting to defend 
on the merits when ~ co-defendant’s sole defense was insanity; can’ thet 
this error wis compounded when the co-defendmt had 2 setzure tin the 


presence of the jury, liter described to them cs "“melingering.* 


rg 
In connection with this point, the Court will please recd: 
Ppe 325-335; 338-342; 344; 351-52; 356-58; 393-98; 4035; 405-410; 414-17; 


446; 248-450; 498-501; 5183 529-31; bottom 560-mid 561; 590-92. 


The cpprehension of the cecomplice-witness Whitmire wos wholly 
based on strtements gtven by the appellent’s two co-defendants. The 
prosecution conceded without argument that these statements were obtained 
under circumstcnces which rendered them totally tnadmissable (pe 560-61 do 


Nor did the prosecution make any cttempt to show ony independent evidence 


ie might have led to Whitmire; or any xttenuating or intervening ctrown- 


Stnces which might have removed the taint from his testimony. Timely 


} 
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(objection on this precise basis wos repeatedly made and overruled. 

The evidence on this aspect of Whimire was: out of the presence: 
of the jury, Brow testified that about « week after themurder, he was 
called to visit his probation officer on o pretext (in this building). 
4s he was lesving, ~bout L0 am, he wes picked up by two detectives and 
tceken not to the U.S. Commissioner across the hall, but to police hecd- 
quarters. He wos held there, he estim.ted for “bout 13 hours, tncommnmn- 
teado; questioned, threatened, and physically cbused. He finally gave 
what he testified was.a frlse statement involving sn unidentified man, 
Irby, Jones, ond Willte BY After rgreeing to a plen to "set them up? 
tin a fake robbery attempt, he was "driven home” by the etptoars) with a 
detour on the way, so that he could show them where "Willie BY lived - 


this at ebout 11 pem No rebuttcl to this testimony was ever offered. 


Pega ae 


Some ton days later, when he had fatled to produce the "set 


up", he wos ~rrestcd 2nd charged. The date of Irby’s arrest does not 


appecy tn the record, but the result wos on equolly unlauful course of 
conduct by the police, resulting in on equclly tnedmissable statement. 
On October 21, 1964, Det. O'Brien of homtctce cpplted for a 
; warrant for Whitmire’ts crrest on c charge of mirder; the probable cause 
Peatted ts the statement of Brown ond of Irby, just detatled. On October 
22, Whitmire, who had just returned after fleeing the jurisdiction for c 
time, waa arrested at his home by about stx officers on the murder charge. 
He wos taken to police hecdqucrters =t, perhaps, about noon, and ws held 
unttl sometime cfter 5 or 5:30 poem 
Whitmire testified thet he at first denied 2ny hmowledge of, or 
involvement in the crime tn question. However, he eventually ehcnged his 
story, admttted involvement, and agreed to testify for the prosecution. 
Desptte the outstcnding arrest warrant, his release wis authorized by 
assistant U.S, .ittorney, at the request of the police. On October 23, 
agatn at the request of the police, the AcUcSeie Gtrected that the worrcnt 
be cancelled. 11 though Whitmire was cmong those named by a Coronorra 
Jury 23 betng responstble for the murder of Page (October 28) he was 
never charged. 
wt no time during the inquest, the preliminary hearing or the 
trtal dtd the prosecution introduce, or even proffer ony tndependent 
evtdence whitch could have led to Whttmtre’s arrest - no dtscovery (Det. 
OtBrien testtfted ne was never "arrested. ) Indeed, tt ts clear that 


the arrest of the three defendants cnd of Whttmtre as prectcated solely 


=15:= 


4 recding of Whitmire’s testimony makes tt clear that tt fells 
squarely within the exclusionary rule, cas an undiluted product of 
admittedly unlawful police activity. Whitmire did not voluntarily come 
to the police with his information, he was escorted into headquarters bu, 
ne said, about six cfficers. He denied all knowledge of the crime, but at 
sometime during the five or six hours of his equally unlawful detention 
(October 22 wes a Thursdcy; he was picked up, he estimated, around noon). 
he changed his story, cnd gave a statement to "clear himself (tr. 394); 
and although the police "mide him no promises", the statement making him 
2 self-confessed accessory to murder did just that - he walked out of 
headquarters thet afternoon a free man At no potnt tn the record is 
there any evidence of attenuating ctrcumstances, or the action of his 


conscience ond free will which would bring his testimony within the Smitc 


Bowden doctrine (Smith v. U.S., 117 U.S. App. DeC. 1; 324 Ped. 2d 879). 


Indeed, not only was Whitmire apprehended solely 2.8 % result of 
unlawful police activity, ut his statement was obtained by equally tliecnt 
methods. He was tcken tntc custody about noon of a regular business da, 
it that time the police were in possession of c warrant for his arrest o% 
a murder charge. The language of the first Naples case certainly seems 
applicable here: "In sup, with ample bcsts upon which to proceed, Naples 
was not then brought before a magistrate, ol though Ped. Re Crime Pe 5(a) 
expressly provides that « perscn arrested without a worrant shell be 
tcken without unnecessary delay before a magistrate at which time *com- 
platnt shell be filed forthwith?.” (Naples ve UeSe, 113 UsSo, Appe DeCo 


281; 307 Fed. 22 618) Whitmire, like Brown ond Irby defore him, was 


= 160 


instead taken to poltce headquarters for interrogation, and held for 
hours. Clearly then, Whitmire’s statement urs elicited "during co pertod 
of unluwful detention”, anc, had he deen charged would have been os inad- 
missable as were Brown ond Irdy'’s stctements (Mollory ve UeS., 35¢ U.S. 
453). 

Tht evidence uncovered as = result of unlawful police activity 
mist be excludee from evidence ts cn cxtom of our judictcl system. Only 
two years 290, this Court speaking tn Greenwell ve UeSe,s 119 UsSe APPe DG 
383, 330 Fed. 23 849, said (pp. 966-67): "The physiccl evidence recovered 
from the home of zppellent’s pzrents must 2lso be exdluded. After arrest 
on recused ts not to be teken by the police to some location where he can 
be used to develop evidence of guilt.” .ind again, at 967: "The physiccl 
objects 2re exclucable for ~nother reson. The police were 2ble to find 
the bojects cnly decause the cppellant, curing « pertoe cf illegal decly, 
told them of the location of the evidence. ...this evidence was *come 
at by the exploitction of that tlleg-lity’ ond thus ts excluded.'"? Comp-re 
then the undisputed evidence by Broun that 2t the ccncluston of his 13 
hour detention he wos mede tc lead the police to Whitmire’s house. 


The rcttonale behind these rulings is succinctly stcted by the 


Supreme Court, specking ot pe 340 in Nerdone ve UsSes 308 U.S. 338: 


"This Court found that the logically releucnt proof thet Congress hod 
outlawed (wiretapping), tt outlawed becuse tt ts rinconsistent with 
ethtcal standards and destructive of personel liberties.” To forbid the 


dtrect use of methods thus characterized but to put no curb on thetr full 


ingtrect use would only tnvite the very methods deem Vinconsistent with 
ethiccl standards cnd destructive of personcl liberties?."” Could there 
be a better description of the prosecutton’s use of Whitmire fH these 
ctrcumstences? Mr. Justice Reed, speaking for this Court, points out that 
the bar against admissions after prohidtted interrogation ts not to pencl- 
tze the police or the public for the error but to protect the rights of 
the accused.” (Porter ve UeSe, 103 US. Appe DeC. 385 ct 393, 258 Fed. 2d 
685) For the prosecutton to concede that their informotion wos obtained 
unlowfully, cnd then be cllowed to use it anywoy certainly seems @ clear 
violation of the strictures of Nardone, and the standards of Porter. 

More recently, in Wong Sun ve U.Se, 371 US. 471, at 285, the 
Court suppressed « confession which resulted from unlawful police activity 
scying "Thus, verbal evidence which dertves so immediately from on unlow- 
fal entry and cn uncuthorized crrest 7s the offtcers’ action tin the 
present case is no less the *fruit? of officiel tllegclity then the more 
common tangible fruits of the unwcrranted intruston.” sind again, in 
excluding from evidence certain narcotics found as ~ result of this un~- 
lowful activity, the Court at p. 488 said %..the more apt question in 
such 2 ease ts ?whether, granting estrblishment cf the primary tllegalt ty, 
the evidence to whtch instant objection is made has been come at by the 
explottation of that illegclity, or instead by means suffictently dis- 


tinguishzble? to be purged of the primary taint.” 


Specking in a successor case to Smith-Bowden (suprz, pe 16) 


this Court in McLindon ve US, 117 UsSe Appe DeC. 283, footnote 2, pe 
286, 329 Fed. 2d 238, said, inter alic: "We do not read our dectston in 


Smith Bowden ~s holding that testimony may never be excludedesee In each 


28 = 


ecse the Court must determine how grect ~ part the perticulcr manifesta- 
tion of ?individucl human personality? played in the ultimcte receipt of 
the testimony in question.” 

appellant contends that the "primary illegality? is not even in 
dispute, ond thet the evidence he objects to was obtained «as x direct, 
undistinguished result of that illegality; ond thet it was neither 
Ppurged of the primary trint? nor attenuated by ny circumstcnces. There- 
fore, he urges, being illegally come dy, the testimony of Whitmtre should 


have been extluced. 


I (») 
The Court will please read the following peges: 360-68; 388; 
458; 534; 540. 


Whitmire’s testimony wes objectionable on onother ground 2s well. 


On at least four cecesions (June, July, September cnd November, 1965) 


appellants were served with the *capttal list’ required under the pro- 
vistons cof Title 18 United States Code, Section 3132. The address shown 
on exch of these lists wos 1235 C Street, N.E. However, on =t least two 
dates this ws not Whitmire’s address (defense investigation tndicated 
that by the time cf the trial, Whitmire had been away from this address 
cbout @ year; Whitmire himself testified that he hcd moved "sometime in 
the summer"" of 1965; tr. pe 452.) 

It is clear from the record that the prosecution at ll times 
knew where to locate Whitmire (see top, p. 540). Whether the prosecution 


by tts conduct intended to deprive defense investigators of any cppor— 


tunitu to probe Whitmire or tnvestigcte his past is not clear from the 
record. “ Intentional or not, the incorrect cddress, together with the 
omipresent police escort when Whitmire wos in Court (and tt is notable 


that clthough he was in the building he was not even allowed to show his 


face for tdentification during the voir dire of the jury), had that 


fect. 


Defense counsel interposed o timely cbjection on this potnt. 
The Court inquired 2bout efforts to obtcin a good address from the prose- 
cutor, and wos advised by counsel for two of the three cefendents that 
all their queries cbout Whitmire had been evaded (pp. 360-68).. 

The attitude of the prosecution on this subject can perhaps 
best be seen by the followtng colloquy between ccunsel cnd Det. O’Brien, 
who was testifying, under oath at the Coronor’s inquest on October 28, 
1964 (Whitmire’s statement was obtcined on October 22, in part by Det. 
OBrien): 

Q Has Willie B. Whitmire been interviewed? 

a «He hes not deen crrested. 

This answer does not, perhaps, constitute outright perjury. On 
the other hand by no stretch of the imagination does tt represent the 
truth, the whole truth and nothing but the truth. 

Certainly the acttons of the prosecution do not comply with 
either the letter or the sptrit of the will of Congress, as shown tn Sec. 
3232, nor with the standards set by the Ceurts, and most recently reiter—— 


ated in Levin ve. Ketzenbach, ToS. APPe DeCe : Fed. Bd 5 


(No. 19950, decided Moy 19, 1966). is this Court says in the slip opinion, 


Pe 9, %i criminal tricl ts not a game of wits between opposing counsel, 
the cleverer party, or the one with the greater resources, to be the 
Swinner?,*? 

Nor does ct least one objection by the dissent cpply here. On 
pe 17, the dissent scys *ilthough the Government is bound to disclose 2il 
exclupctory evidence within its control, cefense counsel tis under no obli- 
gatton to reveal evidence which would 2id the prosecution.” Not so here: 
the Government hed its fingertips a sworn list of names and addresses of 
those whom cppellant intended to coll, vir the Rule 17(d) motion cand 
affidavit required of cll indigent defendents. Further, clthough cll 
Government subpoencs and returms cre carefully secured from view, cll 
defense subpcenas and returns are filed in the open Court jacket, cvail- 
able to the Government at cny time. 

In short, cppellont contends that on this ground, cs well as 07. 
the "potson fruit’? theory, the testimony of Whitmire should not have 


been recetvec in evidence. 


II 

Please read the following peges: 231; 247-48; 271-723. 276; 295; 
402-3; 424; 454; 4146-49; 160; 473; 484; 515; 523-24; 592; 999-1000. 

uit the conclusion of the Government’s ecse, and of all the 
evidence, « motion for jucgment of acquittal was made on behclf of the 
appellant. It was founded primartly on the utter cbsence of any corrobo- 
ration of that portion of Whitmire’s testimony which incriminated Jones, 
and was strengthenec, appellant feels, by the sudstential number of cltbi 
witnesses who testified concerning his wherecbouts at the relevant times 
mentioned by Whitmire. In cddition, it ws urged that there was no 
Showing that Whitmire wes o "reliable, proven informer’? (quite the con= 


trary), and thet there were substcntial dtscrepenctes, both internal and 


external, so to speck, between hts testimony in Court, his original state- 


ment to the police, and the testimony of other witnesses. 

There was, quite literally, not a single shred of evidence 
against Jones apart from Whitmire’s testimony. He was tdenttfied by no 
other wttness; he made no tnertminating admissions, admissable or other- 
wise; his fingerprints were not found at the scene (nor, Sor thet matter 
were Whitmire’s, Brown’s or Irby*s); he was not found tn possession of omy 
of the stolen property, nor was any traced to him; nor of 2 guns nor did 
he make ony cttempt to flee the city. | 

Counsel is cware that, with some exceptions, the testimony of 


one witness, even an informer or cn 2ccomplice, is sufficient to put the 


tissue of guilt or innocence to the jury. However, an examination of the 
relevant cpinions in this jurisdiction did not reveal that the issue hac 


deen ruled on in any case where the charge was more sertous that narcotic 


viclcttons’, or popueri: 


In more sericus cases, such as rape, it ts, of course well- 
established that the testimony of the complaincnt, no matter how reputable 
ang innocent she may be, must be corroborated, both as to the fact of the 
rape (Kidwell ve UeSe, 58 sippe DeCe 366, Ewing ve UsSe, 77 UeSe sippe DeCe 
lt, 135 Fed. 2d 633, cert.dene 65 SoC. 829), ond as to the identtty cf 
the assatlont (Fronklin ve UsSe, 117 UsSe App. DeCo S313 300 Ped. 2d 205) 

Indeed this Court has recently held thet the uncorroboreted 
camisston of an accomplice, in some circumstances, does not even consti- 
tute probable cause cf an arrest: Speaking ct p. 128 in Gatlin (Gatlin v. 
UeSe, 117 US. Apps DeC. 125, 326 Ped. 2d 666), we find: "Miller?’s 
arrest was likewise without probable cause, being based solely on infor- 
matton obtained from cn cccomplice whose reliability is neither alleged 
nor established.” 

Certcitnly cn examination of the recorée in this case Shows no 
sertous effcert to establish Whitmire as a reliable witness. He ts a cor- 


victed felon (pe 433); at the time of the alleged crime he was unemplorzed, 


Morgen vs UsSe, Use Apps DeCo __3 319 Ped. 2d 711 (1963) 


Bishop Ve UeSe, 100 US, «ippe DeC, 88; 245 Fed. 2d 52, 


end so indigent that he and his wife could not live together (p. 223), 
but stayed with relatives when ond where they could (po 461); but he 
could afford to drive < 1964 Impala, which he scid he "borrowed"; he fled 
the jurisdiction, although he later returned; he had the best of motives 
for folsifying - his agreement to testify resulted in the dropping of the 
murder charge cgainst him. 

Further, the record reflects a number of discrepenctes in his 
testimony: the sole eyewitness to the events, although she could not 
identify Jones (pp. 247, 248), wos unshakecble in her testimony that there 
were three men (pp. 231, 243, 523); Whitmire?s account added up to four 
men (pe 438). </nother eyewitness who saw a group of three men which should 
have included Whitmire if he were telling the truth, flee the premises at 
about the right time, testified they were cll in dark clothes (pe 295); 
Whitmire testified he wes wearing a white jacket (438). On the occasion 
of his arrest for murder, he ct first dented any knowledge of the crime 
(pp. 406, 418), ond it cannot be determined from the record at what potnt 
during his tllegal 5 hours detention he "confessed" and agreed to testifyo 
He testified that prior to his arrest he had told no one about the crime 
or his part in it (pp. 400, $49, 472); when confronted with the statement 
given the police, to the effect that he had told his wife and asked her 
if she wanted a divorce, he switched ( De 473). He testified that they 
fled to Massachusetts (pp. 399, 444); his statement satd they went to New 


Yorks he finally claimed they went to both places (sti11 tn the "borrowed? 


Impala) (p. 459). He testified that he returned to DeC. to help a female 
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friend (ppe 110, 246), cand denied that he knew the police were looking for 
him (p. 446); his statement prepcred by the police indicates that his 
aunt told him he wos winted by the police, ond he returned for that reason 
(p. 41): he testified that he had never talked to the prosecutor about 
this case (p. 500). 

Briefly, it would seem that his testimony (which ts essenticlly 
in the nature of 2 confession, appellant contends) should be measured by 
the yordstick discussed in the second Naples case (Neples_ve U.Se, 120 
UeSe ADDe DeCe 123; 344 Fed. 2¢ 508). In considering the corroboration 
of a confession necessary to sustain a conviction, the Court said: 
Minimal corroboration of confessions mcy be sufficient to avoic the 


dongers of conviction based on false confession induced by some inner 


compul Stone (Cit. omt tted) But tt mcy not always be sufficient to pre- 


serve the integrity of our system of criminal justice.” Certainly, tt 
would seem that there should be some *minimal corroboration” of Whi tmire’s 
testimony here, tf only to "avotc the dangers of conviction based on a 
false confession induced by some inner’ instinct of self-preservattone 

The opinion goes on to cite the Suprme Court?s language to the 
effect that "We have learned the lesson of history, onctant and modern, 
that a systen of ertmincl Icw enforcement which comes to depend on the 
Pconfession? will, tn the long run, de less relicble cnd more subject to 
abuses than = system which depends on extrinsic evidence independently 


secured through skillful investigation.” (Escodedo ve UeSe, 378 U.S. 478) 


- 25 - 


Appellenmt contends that Whitmire’s testimony, standing alone, 


did not constitute the kind of evidence needed to meet the standards set 


dou by this Court in Curley ve UsSe, 81 US. sippe DeCo 389; 160 Fed. 2¢ 
229, but was instead such evidence that "reasonable jurymen must have had 
2 reasonable doubt, Therefore, he urges that the refusal of the trial 


Judge to grant c judgment of acquittal as to him was error. 


III 
Please read the following peges: 115; 179-181; 589; 667; 892- 


98; 952-55; 998-1000. 


Prior to the impanelling of the jury, various pre-trial motions 
were renewed, including the motions of each defendant for a severance of 
defendents for trical purposes. These were based on the desire of the 
various defendants to cail their co-defendents to testify in their behalf; 
and on counsel’s fear of the handicap Brown’?s defense cf insanity would 
impose on his two co-defendants. 

Following Brown’s seizure in the jury?s presence, and the 
doctor’s testimony that he wos malingering, these motions were again 
urged. At the conclusion of all evidence, including the prosecution’s 
rebuttal psychiatric testimony, the motions were renewed once cgain. They 
were denied on each occasions 

Discussing the propriety of grmmting a severcnce to defendants 


so es to mcke the testimony of one defendant rvailable to the other, the 


7th Circutt, speaking in Echeles ve U.S., 352 Fed. 2c 892 (1965), satd 


ct pe 898: "It should have been clear ct the outset that a fair trial 
for Echeles necessitated providing him with the opportunity of getting 
the Arringten (his co-defendant) evidence before a jury, regardless of 
how we might regard the credtbility of that witness, or the weight of his 
testimony.” 


4s to the prejucice to appellant Jones which resulted from his 


being linked with defendcnt Brown, whose sole defense was inseni ty, the 
Icnguzge of this Court in Holmes ve UsSe, _ slppe Delo ——__ rede 2d_ 
(No. 19678, dectced Mcy 16, 1966) ct pages 2 cond 3 of the slip. opinion 
describes tt better then counsel could: "This court has recognized thct 


substantial prejudice may result from the stmultcneous tric] on the pleas 


of insanity anc ‘not guilty’. The former requires testimony that the 


crime charged was the product of the ccecused?s mentcl illness. Ordincrily 
this testimony will tend to make the jury believe that he cid the act? 
une cettcinly this prejudice innured to the detriment of Jones, especially 
efter the setzure in the jury?s presence, later described as "mclingering.” 
Appellant contends that the Court erred in failing to grant the 


requested severcnces. 


CONCLUSION 


Jppellcnt moves the Court to find thet the testimony of Whitmire 
wos tnddmissadles thet the tricl Judge erred in refusing his motion for 
Judgment cf scquitt:ls ond thet his motion for severance should have 


been granted. 
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